
















































Major themes reflected in these  
eight post-2000 decisions  

of the Colorado Supreme Court 
• Public ownership of the water resource, 
• Allocation and re-allocation of a scarce water supply to 

public and private uses,  
• Integration of tributary groundwater and surface water 

into the prior appropriation adjudication and 
administration system, 

• Application of the beneficial use and anti-speculation 
doctrines to water transfers and conditional water rights, 

• Recognition of non-consumptive uses (instream flows, 
recreational in-channel diversions) within the 
adjudication and administration system. 
 



Colorado’s trusteeship role to conserve the public’s water 
resource & enforce adjudicated prior appropriation use rights: 

Martz and Raley on the trusteeship responsibility for water administration, citing the Mining Act of 1866 and 
Article XVI, Section 5 of the Colorado Constitution: 
 

Colorado declared that all of the waters of natural streams are the property of the public and dedicated 
to public use. By such declaration with respect to waters in which it had no proprietary interest, the 
state assumed a trusteeship role to administer the waters of the state for the benefit of the public. As 
such, it became responsible not only for minimal administrative functions but also for administration of 
the kind a trustee owes to the beneficiary of the trust. 

 

The state’s responsibilities as trustee include: 
1.  Conservation of the estate and avoidance of waste;  
2.  Promotion of beneficial use by assisting the appropriator in achieving use objectives to the maximum extent 

feasible;  
3.  Representation of beneficiaries in a parens patriae capacity and maintaining the use regimen on the river 

system;  
4.  Promotion of efficiency and prudence of the kind expected of a trustee. 
 

 
Clyde O. Martz & Bennett W. Raley, “Administering Colorado’s Water: A Critique of the Present Approach,” in Tradition, Innovation and Conflict: 
Perspectives on Colorado Water Law 41, 42 (MacDonnel, ed., Nat. Res. Law Cntr. 1986).   



Empire Lodge Homeowners Ass’n (2001): 
Unadjudicated augmentation plans for  
out-of-priority diversions disallowed 

• Colorado’s prior appropriation doctrine is centered 
around three core principles: 

1. Waters of the “natural stream” includes both surface water 
and tributary groundwater as a public resource subject to the 
establishment of public or private use rights in un-
appropriated water for beneficial purposes 

2. Water courts adjudicate water rights and priorities 

3. The State Engineer, Division Engineers, and Water 
Commissioners administer waters of the natural stream in 
accordance with the judicial decrees and statutory provisions 
governing administration 



Park County Sportsmen’s Ranch (2002): 
Public use of aquifer storage 

• “Colorado Doctrine” of prior appropriation is a 
property-rights-based  allocation and administration 
system that promotes multiple uses of a finite resource 
for beneficial purposes.  

 

• Key principles: 
1. Water is a public resource dedicated to beneficial use under 

use rights established by law 
2. Water use right includes the right to cross and occupy the 

lands of others to convey water through those lands and 
withdraw water from natural water-bearing formations 

3. Natural water-bearing formations may be used for transport 
and storage of appropriated water 



Park County Sportsmen’s Ranch (2002): 
Public use of aquifer storage 

• “Colorado doctrine” wholly replaced riparian and cujus 
common law ownership doctrines. The surface and 
groundwater in the state—and water-bearing capacity of 
streams and aquifers—is a public resource subject to 
legislatively-created water use rights.  

• Based on 1861 Colorado Territorial General Assembly water 
act and series of Congressional public domain acts which: 
1. Effectuated a severance of water from public domain land patents 
2. Confirmed the right of the states and territories to recognize rights 

to water established prior to federal acts 
3. Granted to states and territories the right to legislate in regard to 

water and water use rights 



High Plains (2005): 
Anti-Speculation Doctrine Applied to  

Water Rights Change Applications 

• “The roots of Colorado water law reside in the agrarian populist 
efforts of miners and farmers to resist speculative investment that 
would corner the water resource to the exclusion of actual users 
settling into the territory and state.”  120 P.3d at 719 n.3 (citing the 
work of David Schorr). 

• Principles of water right change cases: 
1. The water resource is the property of the public 
2. The priority of a use right obtained by irrigating a particular parcel of 

land is a property right that may be severed from the land 
3. The owner of the use right may sell it to another person or governmental 

entity 
4. The courts may decree a change of water right, subject to determination 

of historical consumptive use and no material injury to any other 
decreed water right 



ISG (2005): 
Temporary Water Rights Changes 

• Colorado Supreme Court upholds unique legislation 
that allows temporary water use changes with state 
engineer approval: 

1. Water banking programs for leasing, loaning, and 
exchanging stored water rights 

2. Exchanges of water between streams or between 
reservoirs and ditches 

3. Loans between agricultural water users in the same 
stream system for up to 180 days a year 

4. Temporary interruptible water supply agreements for up 
to three-out-of-ten years 



Pagosa I & II (2007 & 2009):  
Conditional Water Rights for Future Municipal Use 

• Burden on quasi-governmental water supply entities to 
demonstrate non-speculative intent to appropriate water 

• Three elements of proof: 
1. What is a reasonable water supply planning period? 

2. What are the substantiated population projections based on a 
normal rate of growth for that period? 

3. What amount of available un-appropriated water is reasonably 
necessary to serve the reasonably anticipated needs of the 
governmental agency for the planning period, above its current 
water supply?   

• Normally, a reasonable planning period will not exceed 
fifty years, and could be less.  



Pagosa I & II (2007 &2009):  
Conditional Water Rights for Future Municipal Use 

• Four non-exclusive considerations in determining the reasonable 
amount of water needed for future municipal needs: 

1. Implementation of reasonable water conservation measures 
during the planning period 

2. Reasonably expected land use mixes during the planning period 

3. Reasonably attainable per capita water usage projections for 
indoor and outdoor use based on the land use mixes during the 
planning period 

4. The amount of consumptive use reasonably necessary to serve the 
increased population  



Burlington Ditch (2011):  
Enforcing Prohibitions Against Illegal Enlargements  

and Undecreed Changes 

• Water rights sold by ditch company in 1909 contract as “excess water” 
not used for irrigation  

 belongs to the public under Colorado water law, subject 
 to appropriation and use in order of decreed priority; any 
 purported conveyance of water that the appropriator does 
 not ‘need’ or has not put to beneficial use flags an illegal 
 enlargement.     
256 P.3d at 661.  
 

• To ensure no-injury to decreed water rights, water right 
changes must be: 
1. By proper court decree 
2. Only for the extent of use contemplated at the time of 

appropriation 
3. Strictly limited to the extent of actual formal usage 



Map of San Luis Valley & Rio Grande Basin, showing Quarternary alluvim deposits (yellow) and permitted groundwater wells (green dots) 

Colo. Geological Society, Ground Water Atlas of Colorado (2003) 



Subdistrict No. 1 
(2011):  

Innovative 2004 
Legislation to Manage 
Aquifers “Sustainably”  
While Preventing Injury 

Cross-section of aquifer types (Ground Water Atlas of Colo. (2003)) 

Components of 
ground-water recharge 
and discharge in Rio 
Grande aquifer system. 
  
U.S. Geological 
Survey, Ground Water 
Atlas of the United 
States (1995) 



Subdistrict No. 1 (2011):  
Innovative 2004 Legislation to Manage Aquifers “Sustainably”  

While Preventing Injury 

• § 37-92-501(4)(c) allows for locally-designed groundwater management plans 
to protect existing water rights and promote optimum and sustainable use of 
aquifers in San Luis Valley.  

• Plans must use groundwater models to project cumulative lagged depletions 
to surface streams from wells in an area, must replace all injurious 
depletions.  

• Statute requires the state engineer to regulate the aquifers of the San Luis 
Valley under these principles: 
1. Aquifer systems should be maintained at sustainable levels 
2. Unconfined aquifers are valuable underground storage reservoirs 
3. Fluctuations in the artesian pressure in confined aquifer shall be allowed to 

continue 
4. None of these principles shall be construed to relieve the obligation to replace 

injurious depletions to surface streams 
5. Groundwater use shall not interfere with Colorado’s compliance with the Rio 

Grande Compact 



Indian Water Rights –  
A Federally Reserved Water  Right 

 • Winters v. United States, 207 U.S. 564 (1908) 
• The federal Government, when it created that Indian Reservation, reserved water for the tribes , 

without which their lands would have been useless. 
• Reserved rights vests on date reservation is created 

• Arizona v. California, 373 U.S. 546 (1963) 
• Quantity of water intended to satisfy the future as well as the present needs of the Indian 

Reservations and enough water was reserved to irrigate all the practicably irrigable acreage on the 
reservations— “PIA” 

• Gila River Adjudication, 9 P.3d 1069 (Ariz. 2000) 
• Rejected PIA as sole measure of rights, and looked at numerous purposes of reservation to be considered in 

quantification: history and culture, geography, population, economy 
• Purpose of reservation is to serve as a permanent home for tribal members 

• On federally reserved rights, see also 
• United States v. Winans, 198 U.S. 371 (1905)(treaty was a grant of rights from an Indian tribe, and tribes 

reserved all the rights not granted therein). 
• Cappaert v. United States, 426 U.S. 128 (1976)(quantity of water reserved is that necessary to accomplish 

purpose of reservation). 
• United States v. New Mexico, 438 U.S. 696 (1978)(“both the asserted water right and the specific purposes 

for which the land was reserved” must be examined to ascertain “that without the water the purposes of the 
reservation would be entirely defeated”). 
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